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29 November 2018  
 
 
Dear Bruce 
 
Thank you for your letter of 1 November, following the publication of the Finance and 
Constitution Committee’s report on the Trade Bill Legislative Consent Memorandum.   
 
I am very grateful for the Committee’s thorough scrutiny of the Trade Bill legislative consent 
memorandum and for its comprehensive report.  In particular, I welcome the Committee’s 
support for the Scottish Government’s position in relation to the Trade Bill and wider 
constitutional implications, and for our approach to the development of future international 
trade arrangements.  It is clear that Brexit has highlighted significant inadequacies in the 
current devolution settlement, and I therefore wholeheartedly support the Committee’s call for 
an urgent review.      
 
I am pleased to note the Committee’s general support for our view that the Trade Bill should 
reflect and protect the Scottish Government and Scottish Parliament’s legitimate interests in 
this area.  The Scottish Government’s response to the Committee’s main findings is set out 
below. 
 
CONSTRAINTS ON DEVOLVED COMPETENCE 
 
As the Committee’s report notes, the Trade Bill as currently drafted adopts the same approach 
taken in the European Union (Withdrawal) Act, in that it would prevent Scottish Ministers from 
amending direct retained legislation (in relation to clauses 1 and 2 of the Bill) in areas which, 
although otherwise devolved, have been subject to ‘section 12 regulations’, which would 
establish common legislative frameworks across the UK.  As the Scottish Government has 
already pointed out, many of the 24 policy areas currently identified as potentially subject to 
such regulations are highly relevant in terms of future trade deals, for example food and feed 
safety, animal health and welfare, agriculture, environmental policy, food labelling, 
procurement and fisheries management.  It is vital that the Scottish Government and 
Parliament should be able to protect and enhance Scotland’s interests and approach in these 
areas.       
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As we have consistently argued, imposing such constraints on the exercise of devolved 
powers is not only constitutionally inappropriate, but entirely unnecessary, as demonstrated 
by the recent progress we have made with the UK Government on frameworks. 
 
Officials from all four administrations have been working collaboratively to design future 
common frameworks where they are necessary, in line with the principles on common 
frameworks agreed in October 2017.  Amongst other things, these principles identified the 
functioning of the UK internal market whilst acknowledging policy divergence; compliance with 
international obligations and future trade agreements; respect for  the devolution settlements; 
recognition of the economic and social linkages between Northern Ireland and Ireland, and 
adherence to the Belfast Agreement as factors that should inform and be reflected in future 
frameworks. 
 
On the basis of the significant joint progress on future frameworks, and the continued 
collaboration to ensure the statute book is ready for exit day, the UK Government stated in its 
report to the UK Parliament on 13 November that it has concluded that it does not need to 
bring forward any section 12 regulations at this juncture. On this basis, the Scottish and Welsh 
Governments continue to commit to not diverging in ways that would cut across future 
frameworks, where it has been agreed they are necessary, or where discussions continue.   
 
The Scottish Government remains resolutely opposed to section 12 of the EU (Withdrawal) 
Act and believes it should be repealed.  The progress outlined above vindicates our consistent 
position that section 12 is unnecessary and inappropriate.   I therefore welcome the 
Committee’s recommendation that the Scottish Parliament should not consent to clauses 1 
and 2 of the Trade Bill, unless the section 12 restrictions are removed.       
 
SEWEL CONVENTION 
 
I welcome the Committee’s observations on the Sewel Convention, following events in relation 
to the EU (Withdrawal) Act 2018.  I agree there a problem with the Convention that needs to 
be fixed, a view shared by the House of Commons Public Administration and Constitutional 
Affairs Committee (PACAC) in its report Devolution and Exiting the EU: reconciling differences 
and building strong relationships published in July. 
 
In my evidence to the Committee on 12 September, I indicated that I would be writing to David 
Lidington, the Chancellor of the Duchy of Lancaster and responsible UK Cabinet Minister, to 
set in motion further discussions on these matters.  In my letter to Mr Lidington, I set out 
specific issues that need to be addressed to provide reassurance and clarity about the place 
of the Sewel Convention in our constitutional arrangements: 
 

 Strengthening processes for determining the applicability of the Sewel Convention to 
particular Westminster legislation.  

 Commitment by the UK Government to respect the views of the Scottish Parliament 
when consent is required; it undermines the Convention if the UK Government can 
decide circumstances are “not normal” having initially sought consent. 

 Robust procedures to protect the interest of the Scottish Parliament and enforce the 
convention; including strengthening the statutory protection in the Scotland Act 2016, 
and procedures for resolving disputes on the scope of reservations and the applicability 
of the Convention. 
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As I said to the Committee, the optimum way of achieving these objectives would be through 
statutory provision, similar to the amendments to the Scotland Act 2016 proposed by the 
Scottish Government and the predecessor to this Committee on these issues.  Other 
approaches might however be possible. 
 
Since 12 September there have been initial discussions with the UK Government, and the 
other devolved administrations.  We have not yet established a joint process to take forward 
proposals to address the concerns expressed by the Committee and PACAC, but I continue 
to press for such progress, despite the response of the UK Government to the PACAC report 
noted by the Committee in its report, and indeed the evidence given to the Committee by David 
Mundell on 6 September. 
 
In the meantime, the Scottish Government will work with the UK Government to develop 
legislation on EU withdrawal to ensure that Scottish interests are protected, and will assist fully 
in the Parliament's scrutiny of these Bills.  However we remain clear that we should not seek 
formal legislative consent on such Bills without a commitment from the UK Government that it 
will respect the views of the Parliament. 
 
TRADE REMEDIES AUTHORITY 
 
The Trade Remedies Authority will be responsible for undertaking trade remedies 
investigations across the UK, which will inevitably affect devolved interests.  I therefore 
welcome the Committee’s support for diverse representation on the Trade Remedies Authority 
(TRA), and its recommendation that knowledge of the Scottish, Welsh and Northern Ireland 
economies should be reflected in the appointment of its members.  
 
While the UK Government has rejected such an approach, the Scottish Government will 
continue to make the case for the Trade Bill to be amended so as to require UK Ministers to 
secure the consent of the Scottish Ministers to one non-executive member of the TRA.  Such 
a process would not undermine the independence of the TRA, but would provide reassurance 
that at least one appointed member holds the requisite knowledge, experience and 
understanding of Scotland’s particular economic, business and trading interests to inform and 
facilitate genuinely fair decision making by the TRA in the course of carrying out its 
investigative functions and determining its recommendations to the Secretary of State.  It 
would also ensure Scotland’s perspective and interests are taken into account by the 
TRA  where the TRA seeks to develop its own operating procedures and where it seeks to 
influence the development of UK trade policy more widely.   
 
Scottish Government officials have also proposed further measures to ensure proper 
representation of Scottish interests in the way the TRA functions, including arrangements to 
facilitate the exchange of information necessary to enable the efficient and effective conduct 
of investigations and administration of remedies.  It is crucial to a proper and effective 
evaluation of the economic impacts of trade defence measures that the TRA has before it well 
presented, relevant, detailed and accurate information from reliable sources which takes into 
account not only the impact of measures on particular industries but also on the functioning of 
our communities and wider economic and welfare objectives.  Such information provides 
perspectives which the affected UK industry alone may not be able to provide, but which we 
consider to be fundamental to any decision to recommend and/or impose trade defence 
measures.     
 
Discussions with Department for International Trade in relation to these proposals is ongoing. 
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IMPLEMENTATION OF INTERNATIONAL TRADE AGREEMENTS 

The Scottish Government has argued consistently that the best option for the future 
wellbeing and prosperity of Scotland, and the UK as a whole, is for the UK to remain in the 
European Union, or at least the Single Market and Customs Union.  That position is 
supported by an ever-growing body of evidence. 

However, we recognise that, as a responsible government, we have to prepare for all 
eventualities, including the UK leaving the Customs Union and becoming responsible for 
negotiating its own trade deals.   

As the Committee has noted, modern trade agreements touch on a wide range of devolved 
issues, their conduct and content profoundly affecting our communities, businesses and 
individuals.  Scotland may well have very different interests or priorities in those future deals, 
both in terms of what and how we want to trade.  Those differences would be best addressed 
before reaching the negotiating table.  In addition, trade agreements provide a platform for 
international partnerships and influence, and form part of our wider approach to international 
relations and engagement.  It is therefore essential to put in place a decision-making process 
that will protect and promote Scotland’s economic and social interests in all international 
agreements. 

Recognising how limited and out of date the current arrangements within the UK are for 
agreeing trade deals, our recent discussion paper, Scotland’s Role in the Development of 
Future UK Trade Arrangements, called for a radical overhaul of the arrangements within the 
UK for developing, scrutinising and agreeing trade deals.  In particular, it made an evidence-
based case for a guaranteed and statutory role for the Scottish Government and Scottish 
Parliament in the development of all such agreements.  As the discussion paper made clear, 
such an overhaul is required even if the UK continues as an EU Member state and a member 
of the Customs Union, but is particularly urgent in the context of a ‘hard Brexit’, in which the 
UK leaves the Customs Union and Single Market.  I am pleased that the principle of the need 
for change was endorsed by the Scottish Parliament in its debate on 25 September.   

While we welcome the UK Government’s repeated commitments to developing an inclusive 
and transparent trade policy that represents the interests of all nations of the UK, we have 
seen little evolution in its approach so far, which continues to appear to place the interests and 
involvement of the devolved nations on a par with sectoral interests.   

I therefore welcome the Committee’s inquiries and conclusions in this area, and support the 
Committee’s call for a formal UK Government response to our proposals. 

I hope that this reply is helpful and look forward to continuing to work with the Committee on 
all of these issues. 

 
 
 
 
 

 
MICHAEL RUSSELL 
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